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INTRODUCTION TO THE STUDY 
 
1.1 Introduction 
 
Corruption and the interference of crime-fighting bodies are amongst the many serious 
challenges that South Africa faces. Whistle-blowing has been described as raising a concern 
about the wrongdoing within an organisation. The Protection of Disclosures Act 26 of 2000 
(hereinafter referred to as “PDA”), serves as the main legislation for the protection of 
whistle-blowing. The PDA was enacted to create a culture that allows employees to disclose 
information about criminal or other irregular conduct in the workplace, where protection is 
offered against any reprisals as a result of such disclosure.1 
 
Although the PDA was created to protect disclosures from suffering reprisals for making a 
disclosure of illegal or irregular conduct taking place in the workplace, they are often placed 
in a position to suffer server repercussions for their actions. Whistle-blowers often encounter 
challenges with regards to the protection offered, because although legislation is available 
and put in place whistle-blowers often risk victimization, recrimination and sometimes 
dismissal.2 The reason for this is because the information being disclosed is that of irregular 
conduct or criminal nature and the consequences of such is most likely to result in the 
individual being dismissed or suspended for making such disclosure.  
 
It should, however, be noted that although the information is mostly true, the whistle-blower 
will be disliked and even victimized for exposing the fraud and wrongdoing. Due to this, the 
whistle-blower is thus at risk of suffering damage and other risks such as facing a disciplinary 
hearing for insubordination, claims of disloyalty, accusations, dishonesty, some even face 
some form of harassment, dismissal and further effects such as losing their jobs and risk their 
livelihood of their families.3 Consequently, potential whistle-blowers will not blow the 
whistle and thus discouraged to disclose  any information they might know. 
 
The PDA should, however, be amended and reviewed in order to ensure that it has the 
                                               
1 The Preamble of the PDA. 
2 S 1 of the National Anti-Corruption Forum- Guide to Whistleblowing Act. 
3 Perks and Smith “Employee perceptions regarding whistleblowing in the workplace: A South African 
Perspective” 2008 Vol.6 South African Journal of Human Resource Management 17. 
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necessary capacity to protect the whistle-blower adequately, because although the PDA 
covers both the private and public sector, it does not expand the ambit of the law beyond the 
employer-employee relationship, for example as pensioner (who is not defined as employee 
in terms of the PDA) who blows the whistle on a corrupt pension offer or fellow pensioner 
would not be protected under the law. 
 
1.2 Aim of the study 
 
This study aims to analyse whether the law (the PDA) provides accessible and effective 
mechanisms and remedies for whistle-blowers and further determine whether the protection 
of whistle-blowers is effective in South Africa. The main reason for the creation of the PDA 
was to create a safe environment for persons who report whistle-blowing. 
 
The study looks at the overview protection of whistle-blowers within the South African 
context by looking at how different legislations protect individuals who blow the whistle at 
different categories and levels. Further, it examines the remedies available to such 
individuals. Lastly, it explores to what extent does the PDA as the main legislation offer 
protection to whistle-blowers. 
 
1.3 Proposed Chapter Outline 
 
This dissertation is divided into five chapters. The present one has already introduced the 
study and the aim of the study. Chapter 1 will be looking at the main whistle-blowing Act, 
the Protected Disclosures Act 26 of 2006. This chapter analyses the rationale behind the 
creation of the PDA by looking at the objectives are amongst other things and what types of 
disclosures enjoy the protection of the act. Against this background, chapter 2 discusses the 
legal consequences and remedies available to whistle-blowers, this chapter explores the types 
of remedies that are available within the South African context by in-depth of requirements 
that need to be fulfilled in order to have access to the remedies provided for by the PDA and 
it further looks at other available legislative provisions within the South African law affecting 
whistle-blowers. Chapter 3 focuses on the overview of South African case law vis-à-vis 
whistle-blowers. Chapter 4 further provides a comparative analysis, it explores the content of 
protection offered by the main legislation in the New Zealand and the United Kingdom, and it 
ix 
 
makes a brief comparison, recommendations and lessons that South Africa can adopt from 
these countries. Finally, chapter 5 will provide a conclusion and recommendations
 1 
 
CHAPTER ONE 
 
THE PROTECTED DISCLOSURES ACT 26 OF 2000 
 
“The purpose of whistle-blowing is to eradicate unethical behaviour in the 
workplace.” 
1.1 General 
 
Despite many discussions on whistle-blowing, the exact known definition of the concept is 
seldom found, this is because whistle-blowing has different meanings to different people. 
 
The concept of whistle-blowing is an ancient old practice that dates back in China and is 
known as Jubao.4 In China, Jubao can be made by an individual against any government 
official or institution as long as some kind of wrongdoing was found. Jubao is also found as 
the official control process in which the government attempts to invoice the ordinary citizen 
in the anti-corruption campaign and supervision of its officials.5 
 
The notion of whistle-blowing was first documented in America in 1963 and since then it has 
become a worldwide issue.6 
 
In terms of the South African context, the concept was attached to impimpis the apartheid-era 
informant, these were individuals who betrayed their comrades by sharing information with 
the police.7 
 
1.2 Defining whistle-blowing 
 
Although there is no proper definition of whistle-blowing definition provided, various authors 
have defined whistle-blowing as provided for by Near and Miceli.8 It has been defined as a 
process in which the organisational member (either former or current) discloses confidential 
                                               
4 Uys “Whistleblowing in Disaster Prevention and Rehabilitation” 2006 Journal of Public Administration 220. 
5 Uys (n 4) 220. 
6 Uys (n 4) 219. 
7 Uys (n 4) 220. 
8 Miceli and Near Blowing the whistle: The organisational and legal implications for companies and employees 
(2005) 5. 
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information to the outside world (on its employer or one of its employees) relating to illegal, 
illegitimate or unethical practice.9 
 
Whistle-blowing can be defined as the authorised disclosure of any illegal or immoral 
behaviour within the workplace by an employee or former employee to those who are 
perceived in a position to deal with the organisational wrongdoing.10 
 
Perks and Smith have provided various concept clarification of what whistle-blowing may be 
defined as.11 They have defined it as follows: “[w]histle-blowing is the act where an 
employee reports unethical or illegal activities of their employers to other people or 
organisations that are capable of taking action. In its simplest form whistle-blowing involves 
the act of reporting wrongdoing within an organisation to eternal and/or external parties, and 
whistle-blowing simply involves calling public attention to wrongful acts  to avert harm”. 
 
It has also been defined as an act of disclosing information from public or private 
organisations with the purpose of revealing violations of citizens’ rights, failures of 
government accountability, or corruption in public or private bodies that are an immediate or 
potential danger to the public interest.12 
 
It should, however, be noted that regardless of how various authors may define the concept of 
whistle-blowing, at the end of the day whistle-blowing boils down to an employee who 
reveals the wrongdoing that is happening within the organisation to individuals in a position 
of authority. 
 
1.3 Whistle-blowing in the South African context 
 
The Protected Disclosures Act sets out a clear and simple framework to promote responsible 
whistle-blowing by reassuring workers that silence is not the safest option for providing 
                                               
9 Barker and Dawood “Whistle-blowing in the organization: Wrongdoer or do-goer?” 2004 121. 
10 Uys and Senekal “Morality of principle versus morality of morality, the case of whistle blowing” 2008 
African Journal of Business Ethics 38 38. 
11 Perks and Smith (n 3) 15. 
12 Santora and Kumar Speaking Truth to Power- A theory of whistle-blowing (2018) 1. 
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secure protection for workers who raise concerns.13 
The Preamble of the Act asserts that:14 
 
“Criminal and other irregular conduct in organs of state and private bodies is detrimental to good, effective, 
accountable and transparent governance in organs of state and open and good corporate governance in 
private bodies and endanger the economic stability of the Republic and have potential to cause social 
damage.” 
 
The protection of whistle-blowers in South Africa is subject to certain conditions, therefore 
the PDA  protects against retaliation for good faith whistle-blowing on perceived 
wrongdoing. 
 
The PDA takes its cue from the Constitution of South Africa15 and it affirms the democratic 
values of human dignity,16 equality and freedom.17 In Tshishonga v Minister of Justice and 
Constitutional Development and Another,18 the court affirmed that the importance of the 
provisions and objectives of the PDA are to be seen within the context of the Constitution in 
another respect. 
 
1.4 The Protected Disclosures Act 26 of 2000 
 
The Protected Disclosures Act was introduced as a possible countermeasure for corruption.19 
The PDA has its roots in the Open Democracy Bill of 1998. The Bill was aimed to give effect 
to one of the values embedded in the preamble of the Constitution, namely a democratic and 
open society by introducing means to address the secretive and unresponsive public and 
corporative culture that prevailed in pre-1994 South Africa and by creating a framework 
within which a culture of transparency, responsibility, accountability, openness and 
disclosure could be promoted.20 
 
                                               
13 Act 26 of 2006. 
14 The Protected Disclosures Act 26 of 2006. 
15 Act 108 of 1996. 
16 S 1(a); s 7(1) and s 10(a). 
17 S 1(a); s 7(1) and s 12(1) (c) and (e).  
18 2007 28 ILJ 1995 (LC). 
19 See n 14 above. 
20 Bosch and Le Roux “Not letting them blow the whistle: The Labour appeal courts approach to the Protected 
Disclosures Act and protecting parliaments’ employees” 2010 Obiter 599. 
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The PDA is regarded as the legislation relating to whistle-blowing and the remedies that are 
availed to whistle-blowers or potential whistle-blowers. The aim was to create a safe 
environment for the person who reports such conduct. It further protects employees from 
reprisals as a result of having blown the whistle on the employers. This applies whether the 
disclosure is made to authorities within or outside of the company or organisation concerned. 
 
1.4.1 Purpose and objectives of the Protected Disclosures Act 
 
The main goal of the PDA is to: 
 
“Make provision for procedure in terms of which employee in both the private and the public sector disclose 
information regarding unlawful or irregular conduct by their employers or other employees in the 
employment of their employers; to provide for the protection of employees who made a disclosure which is 
protected in terms of this Act, and to provide for matters connected therewith.” 
 
The objectives of the PDA are stated as follows: 
 
a. To make provision for procedures in terms of which employees in the private and 
public sector may disclose information pertaining to irregular or unlawful conduct by 
their employers or other employees in the employment of their employers; 
b. to provide for the protection of employees who make a protected disclosure as 
provided for in terms of the PDA; and  
c. to provide for matters connected with regard to making protected disclosures. 
 
Section 2(1)(a)-(b) of the Act further elaborates the PDA by providing that the objectives of 
the Act include;21 
 
a. protection employees in the public and private sector from being subjected reprisals in 
the form of occupational detriment for having made a protected disclosure; 
b. providing remedies for employees who are subjected to occupational detriment; and  
c. providing procedure which prescribes the manner in which protected disclosure is to 
be made. 
 
 
 
 
 
                                               
21 See n 14 above. 
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1.4.2 Definition of concepts 
 
 Definition of Employer and Employee 1.4.2.1
 
The provisions of the PDA apply to both employer and employee, therefore it is important to 
identify who an employee and employer are within the ambit of the Act. 22 
  
According to section 1, an employee is defined as follows; any person who:23  
 
a. Employs or provides work for any other person and who remunerates that other 
person or who undertakes to remunerate. 
b. Permits another to assist in the carrying on or conduct on or to conduct of his or 
her on its business in any way and it includes a person who allows the 
aforementioned on behalf or on the authority of the relevant employer. Section 78 
and section 213 of the LRA24 does not define the term employer. 
 
The definition of who is an “employee” as found on the PDA is the same as that of  section 
213 of the LRA definition of employee.25 Section 1(ii)(a-b) of the PDA defines who an 
employee is and defines it as including;26  
 
a. any person who works for another or the state and who receives remuneration 
excluding independent contractors; and  
b. any person who in any manner assists in conducting or carrying the business of the 
employer. 
 
1.4.3 Protected Disclosures 
 
The term protected disclosure has two elements, firstly, the employee must have made a 
disclosure as defined in the PDA and secondly, the disclosure must be protected. 
 
                                               
22 See n 14 above. 
23 See n 14 above. 
24 Act 66 of 1996 
25 See n 24 above. 
26 See n 14 above. 
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 What is a disclosure? 1.4.3.1
 
The concept of disclosure is defined in section 1 of the PDA as following:27 
 
Any disclosure of information regarding  conduct of an employer made by an employee who 
has a reason to believe that the information concerned shows or tends to show one or more of 
the following; that a criminal offence has been or is being committed; 
 
 
a) that a person has failed or is failing or is likely to fail to comply with any legal 
obligation to which person is subject; 
b) that a miscarriage of justice has occurred or is occurring or is likely to occur; 
c) that the environment has been or is likely to be damaged; 
d) unfair discrimination as completed in the Promotion of Equity and Prevention of 
Unfair Discrimination Act 4 of 2000; or 
e) any matter referred to in paragraph (a)-(e) has been, is being or is likely to be 
deliberately concealed. 
 
Looking from the above, it is clear that the PDA does give us the type of information that a 
disclosure relates to however, what should be noted is that it would make it difficult for the 
potential whistle-blower to determine whether his or her potential disclosure would in fact, 
amount to a disclosure as defined by the PDA because the PDA does not define the manner 
of action which constitutes a disclosure but rather the type of information that relates to a 
disclosure. 
 
In Ramsammy v Wholesale & Retail Sector Education and Training Authority,28 the court 
rejected the argument that disclosures made in the ordinary course of the employee’s duties 
could not constitute a disclosure. 
 
 What is a protected disclosure? Protected disclosures defined 1.4.3.2
 
It is important to notice that not all disclosures made are protected by the provisions of the 
act, but only those that fall within the ambit of the protected disclosures as defined by the 
                                               
27 See n 14 above. 
28 2009 235 JOL 11 (LC). 
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PDA are protected.29 
 
Section 1 of the PDA defines what constitutes into a protected disclosure. According to 
section 1, a protected disclosure includes a disclosure made to the following: 30 
 
1. Section 5 of the PDA states that any disclosure made;31 to a legal practitioner or to a 
person whose occupation involves giving of legal advice; and with the object of and 
in the course of obtaining legal advice is a protected disclosure. It seems that 
disclosures made in terms of section 5 are not limited to those made to attorneys and 
advocates but also those whose occupation involves legal advice.32 
 
2. In terms of section 6 of the PDA,33 in order for a disclosure made to the employer to 
be protected,  it needs to meet the following requirements: 
 
The disclosure has to be made in good faith,34 and the disclosure has to be made 
substantially in accordance with any procedure that the employee’s employer has 
prescribed or authorised, for reporting or otherwise addressing the impropriety 
concerned35 or a disclosure made in good faith to the employer of the employee, 
where there is no prescribed procedure as mentioned in the above- mentioned 
paragraph.36 
 
3. According to section 7 of the PDA,37 protected disclosures can also be made to a 
member of the Cabinet or the Executive member of the province. In order for such a 
disclosure to be protected, the following requirements must be fulfilled: 
 
1) The disclosure is made in good faith to such a member;38 and  
                                               
29 See n 14 above. 
30 See n 14 above. 
31 See n 14 above. 
32 Le Roux “Protecting whistleblowing- when is protection appropriate? A review of relevant court decisions” 
2014 Contemporary Labour Law 46. 
33 See n 14 above. 
34 S 6 (1) of the PDA. 
35 S 6(1)(a) of the PDA. 
36 S 6(1) (b) of the PDA. 
37 See n 14 above. 
38 S 7 of the PDA. 
Comment [MS1]: Employee’s 
employer?  
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2) The employee who is making such disclosure is the employee of an employer 
who is; 
i. an individual appointed in terms of legislation by a member of cabinet or 
the executive council of the province;39 
ii. a body the Minister of which has been appointed in terms of legislation by 
a member of cabinet or of the executive council of the province;40 or  
iii. an organ of state falling within the sphere of responsibility of the member 
concerned.41 
 
4. According to section 8 of the PDA,42 disclosures to certain persons or bodies include: 
 
1) The public protector; 
2) The auditor general; or  
3) A person or body prescribed for the purpose of this section; and in respect of 
which the employee concerned reasonably believes that; 
i. the relevant impropriety falls within the any description of matters which 
the ordinary course is dealt with by the person or body concerned; and 
ii. the information disclosed; and any allegation contained in it are 
substantially true, is a protected disclosure. 
 
5. The provisions of section 9 of the PDA prescribe additional ways in which a protected 
disclosure may be made, this includes:43 
 
Any disclosure made in good faith by an employee who reasonably believes that the 
information disclosed and any allegation in it is substantially true44 and who does not make 
the disclosure for personal gain, excluding any reward which is payable in terms of the law is 
a protected disclosure if;45 
 
                                               
39 S 7(1)(a) of the PDA. 
40 S 7(1)(b) of the PDA. 
41 S 7(1)(c) of the PDA. 
42 See n 14 above. 
43 See n 14 above. 
44 S 9(1)(a) of the PDA. 
45 S 9(1)(b) of the PDA. 
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i. that time of making the disclosure the employee has reason to believe that 
he/she will be subjected to occupational detriment if he/she makes the 
disclosure to his/her employee as provided for in terms of section 6 of the PDA; 
ii. that in the set of circumstances no body or person has been prescribed for 
purposes of section 8 in relation to the relevant impropriety, the employee 
making the disclosure has reason to believe that it is likely that the evidence 
relating to the allegations will be concealed or destroyed if he/she makes the 
disclosure to his/her employer; and 
iii. that the employee has previously made the disclosure, with substantially the 
same information to the employer or person or body preferred in section 8, in 
respect of which action was taken within a reasonable period after the 
disclosure was made. 
 
In determining whether it was reasonable for the employee in these circumstances to make 
the disclosure, what has to be considered in any action taken by the employer or the person or 
body to whom the disclosure was made, or reasonably be expected to have taken as a result of 
the previous disclosure? 
 
According to the provisions of section 9(1)(ii) of the PDA,46 to determine whether it was 
reasonable to disclose as provided  above, the following factors according to section 9(3)(a-g) 
of the PDA have to be taken into account;47 
 
a) the identity of the person to whom the disclosure was made to; 
b) seriousness of the impropriety; 
c) whether or not the impropriety is or likely to continue in the future; 
d) whether or not the disclosure has been made in breach of duty of confidentiality of 
the employer towards any person; and 
e) the public interest. 
 
A subsequent disclosure may be regarded as a disclosure of substantially the information as 
                                               
46 See n 14 above. 
47 See n 14 above. 
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provided for in section 9(2)(c) of the PDA,48 where such subsequent disclosure extends to 
information concerning an action taken or not taken by any person any person as a result of 
such a disclosure. 
 
From the above it is clear that the procedures ensure that a disclosure is protected and there 
are certain requirements that must be complied in order to gain such protection. Should an 
individual make a disclosure to gain financially from that particular disclosure, it should be 
noted that the disclosure will note be protected by the PDA as is does not comply with the set 
requirements. 
 
1.4.4 Occupational detriment 
 
The procedures of the PDA49 are important because they offer the potential whistle-blower 
for occupational detriment. The  act aims to prevent the employer from subjecting an 
employee to an occupational detriment for having made a protected disclosure or decided to 
blow the whistle and it aims to end the retaliation to whistle-blowing. It should however be 
noted that only an employee who made his/her disclosure according to the procedures as 
provided for by the act will be offered protection as provided for by the provisions of the 
Act.50 
 
According to section 3 of the PDA,51 an employee making a protected disclosure may not be 
subjected to an occupational detriment by the employer as a result of the employee having 
made the protected disclosure. Section 1(vi) of the PDA defines what constitutes an 
occupational detriment in the working environment as following; 
 
a) being subjected to any disciplinary action; 
b) being dismissed, suspended, demoted, harassed or intimidated; 
c) being  transferred without his or her will; 
d) being subjected to a term or condition or employment or retirement which is altered or 
kept altered to his or his disadvantage; 
                                               
48 See n 14 above. 
49 See n 14 above. 
50 Backer and Dawood (n 9) 126. 
51 See n 14 above. 
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e) being refused a reference or being provided with an advance reference; 
f) being denied appointment to any appointment or office; or 
g) being otherwise adversely affected in his or her employment, profession or office 
including employment opportunities and work security. 
 
The LRA52 states that there are three basic requirements that have to be fulfilled for an 
employee to establish unfair labour practice based on occupational detriment.53 
 
a) An employee must have made a protected disclosure within the ambit of the PDA. 
b) The employer must have taken action against the employee which amounts to 
occupational detriment within the ambit of the PDA. 
c) The detriment must be on account of or partly on account of having made a protected 
disclosure. 
 
According to the above requirements, an employee that makes a protected disclosure in terms 
of the specified procedures are protected from occupational detriment. 
 
In the case of Grieve v Denel (Pty) Ltd,54 looked at how an employee is afforded protection 
against occupational detriment and whether the threat of disciplinary action constituted an 
occupational detriment in terms of section 1(vi) of the PDA.55 The applicant in the case 
informally disclosed information regarding unauthorised expenditure, nepotism and financial 
wrongdoing of the manager to his immediate superior. He was later suspended and later 
received a notice to attend a disciplinary hearing. 
 
The employee sought an interdict to prevent the employer from proceeding with any 
disciplinary action about the allegations made on the basis that he was entitled to protection 
not to be subjected to disciplinary action for making disclosures in terms of section 9 of the 
PDA.56 
 
                                               
52 See n 24 above. 
53 McGregor “Blowing the whistle” 2007 JBL 162. 
54 2003 4 BLLR 366 (LC). 
55 See n 14 above. 
56 See n 14 above. 
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The court, in granting the order, examined the PDA to establish how it protects an employee 
who discloses information in a responsible manner and the protection that is afforded to them 
against reprisals. The court held that in terms of section 3 of the PDA, an employee may not 
be subjected to any kind of occupational detriment by his or her employer on account of 
having made a protected disclosure. Section 9 of the PDA stipulates that any disclosure made 
in good faith and with reasonable belief that the information is substantially true and note 
made for purposes of personal gain is a protected disclosure and if on this basis the employee 
is subjected to an occupational detriment,  he or she can rely on section 3 of the PDA. 
 
The matter of Theron v Minister of Correctional Services and another dealt with a similar 
question as in the Grieve case, where the question of “what constitutes an occupational 
detriment?” was posed.57 In the case the court looked at the definition of occupational 
detriment  and based on the given definition of the term “occupational detriment” the court 
found that there was a direct nexus between the disclosure made by the applicant and his 
subsequent transfer from Pollsmoore to a community health care centre. Therefore, in terms 
of section 1(vi) and section 3 of the PDA, the court concluded that the applicant had suffered 
an occupational detriment as a direct result of having made a protected disclosure. 
 
It is clear from the provisions of the PDA that it is important to establish the type of 
individuals that fall within the scope of the provisions of the Act and that such individuals 
make a disclosure under certain circumstances and pre-requirements get to enjoy the full 
enjoyment of the law. Further the act prohibits an employer from subjecting an employee to 
occupational detriment on an account of having made a protected disclosure. If occupational 
detriment is found and it was a protected disclosure, the whistle-blower who made that 
statement in bona fide would be protected, therefore the employer would not be allowed to 
dismiss or prejudice the employee for having raised legitimate concerns. This is how the law 
aims to protect the whistle-blower.  
  
                                               
57 2007 4 BLLR 327 (LC). 
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CHAPTER TWO 
LEGAL CONSEQUENCES AND REMEDIES AVAILABLE 
 
2.1 General 
 
From a Constitutional point of view, whistle-blowing and the protection of whistle-blowing is 
key to the realisation of the number of fundamental human rights such as the right to freedom 
of expression, equality and the right to fair labour practices. 
 
According to section 16 of the Constitution, “everyone has the right to freedom of 
expression”, this right includes the freedom to receive or impart ideas.58 Freedom of 
expression is considered as an important instrument to a democratic government. It is 
essential to our constitutional democracy which is both representative and participatory.59 In 
Khumalo and Others v Holomisa,60 the court pointed out that freedom of expression is 
integral to a democratic society and without it, the ability of citizens to make responsible 
political decisions and participate effectively in public life would be stifled. As the right to 
freedom of expression includes the right to “receive or impact ideas” gives the whistle-
blower the right to disclose information. 
 
Section 23(1) of the Constitution provides “for the right to fair labour practices”, this right 
includes the protection against occupational detriment for making a protected disclosure as 
provided for by section 186(2)(d) and section 187(1)(h) of the LRA. According to section 9 
of the Constitution, “everyone is equal before the law and has the right to fair equal 
protection and benefit from the law and this right to equality includes full and equal 
enjoyment of all rights and freedom”. 
 
The PDA having been regarded as the “whistle-blower act”, there are other legislative 
measures that aim to promote openness, transparency and accountability and strive to fight 
corruption. There are various consequences that are available for contravention of the PDA. 
The purpose of this chapter is to focus on the consequences and remedies available to a 
whistle-blower who suffers occupational detriment in the hands of their employers due to 
                                               
58 S 16(1) (b) of the Constitution. 
59 Bosch and Le Roux (n 21) 605. 
60 2002 5 SA 405 CC. 
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having made a protected disclosure. It is, however, not limited only on the PDA but extends 
outside the act and explores other available legislative that is available to the whistle-blowers 
besides the PDA. 
 
2.2 Unfair Labour Practices 
 
 
According to section 4(2)(b) of the PDA, any occupational detriment which any employer 
penetrates on the account of or partially on the account of the whistle-blower having made a 
protected disclosure is deemed to be an unfair labour practice. 
 
Unfair labour practices are defined in section 186(2) (d) of the LRA as follows: 
 
“[A]n unfair labour practice means that an unfair act or omission that arises between the employer and 
employee involving occupational detriment other than dismissal in contravention of the PDA on 
account of the employee having made a protected disclosure as defined in that act.” 
 
This means that the LRA renders any occupational detriment in contravention of the PDA 
unfair as the PDA is designed to protect whistle-blowers. 
 
Section 186(2) of the LRA defines what unfair labour practice includes- which includes  the 
following; 
 
1. unfair conduct by the employer regarding the promotion, demotion, probation, 
training or benefits of an employee; 
2. unfair suspension of the employee; 
3. any other disciplinary action, short of dismissal of the employee; 
4. failure or refusal of the employer to reinstate a former employee in terms of an 
agreement; and  
5. an occupational detriment besides dismissal in contravention of the provisions of the 
PDA as a result of the employee having made a protected disclosure. 
 
The PDA and the LRA aim to protect the employees against dismissal that is done unfairly or 
prejudicially based on the employee’s protected disclosure. 
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2.2.1 Remedies Available for Unfair Labour Practice 
 
Section 193 of the LRA, deals with remedies available for unfair labour practice. If the court 
declares that the dismissal was unfair, the court or arbitrator may order the following: 
 
1. that the employer may reinstate the employee as from date not before the date of 
dismissal in terms of the provisions of section 193(a) of the LRA; 
2. order the employer to re-employ the employee either in the work in which the 
employee was employed before the dismissal or in other reasonably suitable work or 
any terms and from any date nor either than the date of dismissal in accordance with 
provision of section 193(1)(b) of the LRA; and  
3. order the employer to pay compensation to the employee in terms of section 193(1) 
(b) of the LRA. 
 
In the case of Tshishonga v Minister of Justice and Constitutional Development and 
Another,61 the court stated that the purpose of compensation is to redress patrimonial and 
non-patrimonial loss. The matter dealt with unfair labour practice resulting from a protected 
disclosure and referred to compensation in terms of section 193(4) of the LRA. 
 
2.3 Automatically Unfair Dismissal 
 
 
According to section 187(1)(h) of the LRA, a dismissal is automatically unfair if the 
employer, in dismissing the employee acts in contravention of section 5 or is the reason for 
dismissal is in contravention of the PDA, by the employer, on account of an employer having 
made a protected disclosure as defined in the Act. In order to enjoy the protection of the Act, 
the employee who made the disclosure or making the disclosure must have bona fide believed 
that the information disclosed is true. 
 
When it comes to issues regarding automatically unfair dismissal, the most difficult issue 
courts are faced with is causation, which questions whether the employee was dismissed for 
having made a protected disclosure or whether the employee is dismissed for misconduct. A 
two-stage enquiry regarding causation was formulated by the court in SAWCU and Others v 
                                               
61 2007 28 ILJ 1995 (LC). 
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Afrox Ltd,62 the first stage is to determine the factual causation, this stage seeks to find out 
whether the protected disclosure was sine qua non (or prerequisite) for dismissal, whether the 
dismissal would have occurred if there was disclosure? The second stage focuses on the legal 
causation, to determine whether the disclosure was the main (“dominant, proximate or most 
likely”) cause of dismissal. This two-stage enquiry was applied by the court in Pedzinski v 
Andisa Securities Ltd (formerly SCMC Securities (Pty) Ltd),63 where the court after having 
analysed the conduct of the employee’s manager, the Labour Court concluded that the 
employee was dismissed because of the protected disclosure she made. The decision to 
dismiss the employee for the occupational requirement was not the real reason for dismissal. 
 
The focus of the enquiry remains on the dominant or main cause of the employee’s dismissal. 
If the main reason is that the employee made a disclosure and that disclosure enjoys the 
protection offered by the PDA, such dismissal will be automatically unfair in terms of section 
187(1)(h) of the LRA. 
 
2.3.1 Remedies available for automatically unfair dismissal 
 
An employee who has been a victim of an automatic unfair dismissal is entitled to the 
following remedies as provided for in terms of section 193 of the LRA, the labour court can 
order the following; 
 
 
1. reinstatement or re-employment; and/or 
2. a just and equitable amount of compensation not exceeding 24 months’ remuneration. 
 
 
Section 194 of the LRA, requires that the amount of compensation awarded to a successful 
employee-litigant in unfair dismissal cases must be determined on terms that are just and 
equitable and that the award amount must be less than or equal to the prescribed maximums.64 
 
Alternatively, the whistle-blower can use the most common remedy available where an 
occupational detriment is threatened and obtain an interdict preventing the employer from 
either dismissing or suspending them. 
 
                                               
62 1999 10 BLLR 1005 (LAC). 
63 2006 7 ILJ 362 (LC). 
64 Geldenhuys “The reinstatement and compensation-conundrum in South African Labour Law” 20016 PELJ 
19. 
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The below cases are an illustration of how courts applied the PDA in cases where appropriate 
relief concerning an occupational relief is needed. 
 
The court in Sekgola v State Information Technology Agency (Pty) Ltd dealt with the issue of 
automatically unfair dismissal issue.65 Sekgola (S) was employed by the State Information 
Technology Agency (SITA) as a project manager. She reported an irregular procurement to 
the CEO of SITA, but because nothing was done about it, she referred the matter to the public 
protector. This followed a disciplinary inquiry as a result of which Sekgola was dismissed. 
 
The court stated that disclosures to the public protector must be in good faith and the 
employee must reasonably believe that the impropriety is one which the public protector is 
ordinarily required to address and that the information is substantially true. Considering these 
circumstances, the court concluded that the requirements of section 8 of the PDA were met 
and it was satisfied that the disclosure was protected. The court had to decide the reason for 
dismissal and establish the dominant reason for the dismissal.  
 
It was satisfied that the disclosure was the main reason for the (automatically unfair) 
dismissal and it was ordered payment equal to 24 months’ remuneration. 
 
Further the court in Pedzinski v Andisa Securities (Pty) Ltd (formerly SCMB Securities (Pty) 
Ltd,66 the applicant in this matter had been dismissed with the employer, the respondent in 
the case, citing operational requirements as being the reason for her dismissal. However, the 
applicant alleged that the retrenchment proceedings were a sham that the respondent had used 
to disguise the true reason for her dismissal. However, the applicant alleged that her dismissal 
was automatically unfair as a result of her having made a protected disclosure. 
 
The applicant had been employed by the respondent, who was part of the Standard Bank 
Group, as a Compliance Manager. In this position, she was responsible for investigating 
insider trading and other irregularities regarding share trading. 
 
The applicant had prepared a report regarding trading irregularities that was sent to her 
                                               
65 2008 29 ILJ 1995 (LC). 
66 See n 63 above. 
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superior and to the Group’s Compliance Department. One of the employees implicated was 
the applicant’s superior’s senior manager. The applicant’s superior viewed the fact that he 
had not been consulted in respect of the report, as an act of insubordination on the part of the 
applicant. A few weeks later, the respondent decided that it needed to increase the staff 
component of the Compliance Department, however, even in the face of this, the applicant 
was given a section 189 letter, in which it was proposed that she work full-time, be allocated 
a suitable alternative position or be retrenched. At this stage, the applicant was working half 
days as a result of a back condition she had developed. A counter-proposal that she submitted 
was rejected by the respondent and the applicant was dismissed. 
 
The court was of the view that the disclosure made by the applicant fell within the ambit of 
section 6 of the PDA, therefore the applicant’s dismissal was automatically unfair, and as a 
result of which the respondent was ordered to pay the applicant compensation equal to 24 
months remuneration, as well as the applicant’s costs. 
 
In the Tshishonga v Minister of Justice and Constitutional Development and Another 
(hereinafter “Tshishonga”),67 the case was taken on appeal to the Labour Appeal Court in 
respect of the award of compensation for an occupational detriment suffered by Mr 
Tshishonga. This was arising out of a disciplinary inquiry instituted by the Department of 
Justice and Constitutional Development. Mr Tshishonga sued for compensation arising out of  
unfair labour practice. 
 
Mr Tshishonga contented that the suspension and disciplinary proceedings against him were a 
result of an occupational detriment following his disclosure to the media. The court found in 
favour of Mr Tshishonga and ordered the appellant to pay 12 months’ remuneration at the 
rate appliedto a Director-General. 
 
It is clear from the above cases that regardless of the fact that the disclosures were found to 
be protected and justice was done, the whistle-blower still suffers in some sort of way. 
Section 94(4) of the LRA, clearly states that compensation that may be awarded to an 
employee in respect of  unfair labour practice and automatically unfair dismissal must be 
“just and equitable” and may not be more than 12 months remuneration. Once the court has 
                                               
67 See n 61 above. 
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established that the employee has been subjected to an occupational detriment, it must then 
determine that compensation is in a “just and equitable” manner bearing in mind that it may 
not be more than 12 months’ remuneration. 
 
The above cases illustrate the fact that regardless of how badly the employee has suffered due 
to occupational detriment, the courts cannot in determining compensation move away from 
the established legislation to make an order that is just and equitable. 
 
2.4 Other available legislative provisions affecting whistle-blowers 
 
Outside the PDA, the other available legislative provisions that whistle-blowers can rely for 
protection on matters regarding whistle-blowing. There following legislation gives effect to 
the protection of whistle-blowers. 
 
2.4.1 Investigation into Serious Economic Offences Act 
 
The Investigation into Serious Economic Offences Act 11 of 1991 makes provisions for the 
established of an Office for Serious Economic Offences headed by a director appointed by 
the Minister of Justice. Members of the public who suspect that a serious economic misdeed 
is being perpetrated can provide details of the nature of and the reason for their suspicious 
and other relevant information in an affidavit to the director. The director can also start an 
investigation on his or her own initiative. Such an investigation will be held in camera and 
witnesses may be subpoenaed to appear. If the director is of the opinion that the facts 
uncovered during the investigation constitute an offence, the necessary  information can be 
forwarded to the relevant attorney-general. After the conclusion of the investigation, a report 
is drawn up and handed to the Minister of Justice for possible further action. 
2.4.2 Reporting on Public Entities Act 
 
The Reporting on Public Entities Act 93 of 1992 provides for a certain public entity that 
receives funds from Parliament or from a trust that is administered on behalf of the public of 
the country to report on their activities and financial transactions on an annual basis to 
Parliament. The chief executive officer of a listed public enterprise is responsible for keeping 
records up to date in a written format. The board of directors has to ensure that auditors’ 
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reports are drawn up annually and made available to the minister and the auditor-general six 
months after the end of the financial year. 
 
2.4.3 The Corruption Act 
 
The Corruption Act 1994 of 1992 resulted from an investigation in South African law on 
bribery and Corruption by the Law Commission in 1989 at the request of the Minister of 
Justice. The commissioner concluded that the law needed substantial reform. Among its 
recommendations was a proposal for the criminalisation of corruption, which had mainly 
been dealt with under the common law crime of bribery and the related Prevention of 
Corruption Act 6 of 1958. 
 
In terms of section 51(1) (a) of the Corruption Act68, the offence is committed in respect of; 
“any person upon who - 
1. any power has been conferred; or 
2. who has been charged with any duty by virtue of any employment or the holding of 
any office or any relationship of agency or any law; or 
3. anyone else.” 
 
According to the act, any offences that took place out of South Africa would be considered to 
have taken place within South African and the person or the institution would fall under the 
jurisdiction of the magistrate, regional or Supreme Court of his or her place of residence. The 
relevant court can then pass its own sentence. 
 
2.4.4 The Audit Act 
 
The aim of the Audit Act 122 of 1992 is to allow the office of the Auditor-General to 
function independently from government administration. Among other, section 46 of the Act 
prohibits any employer or employee to be active in party politics that could compromise this 
independence. According to section 41, no official is entitled to any authorised payments and 
that any such payments should be deducted from his or her salary. 
 
                                               
68 Act 94 of 1992. 
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2.4.5 The Public Service Act 
 
The Public Service Act 103 of 1994 is one of the most important legal instruments with a 
bearing on the behaviour of  public officials. Section 20 of the Act deals with misconduct and 
is a prime example of the effort being made to limit corruption and maladministration 
through legislation. 69 
 
The following is a list of misdemeanours included in section 21;70 
 
1. contravention of, or failure to comply with, any provision of the Act; 
2. negligence or indolence in the carrying out of duties; 
3. the undertaking of any private work connected with the performance of official 
functions or duties without permission of  relevant executing authority functions or 
duties without permission of a relevant executing authority; 
4. using a position in the public service to promote or prejudice the interest of any 
political party; 
5. securing intervention from political or outside sources in relation to a position and 
conditions of service in the public sector, unless it occurs in an endeavour to obtain 
redress of any grievance through Parliament or provincial legislature; 
6. misappropriation or improper use of any property of the state under circumstances not 
amounting to an offence; and 
7. commission of an offence. 
 
 
Disclosure of information gained by or conveyed to an official though his or her employment 
in the public service or using information for any purpose other than for carrying out duties, 
whether or not she discloses the information. Without the permission of the head of the 
department. 
 
The protection of whistle-blowers granted by the PDA seems to be overlapping with some 
extent of protection that is granted by the LRA, however, the LRA gives more detail about 
the forms of occupational detriment that will be prohibited. It further clears up certain 
uncertainties that employees may have if they only had the LRA at their disposal. Therefore, 
                                               
69 The Public Service Act 103 of 1994. 
70 See n 69 above. 
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the LRA covers a broader scope. 
 
The fact that a dismissal that is in contravention of the PDA will constitute an automatically 
unfair dismissal or an unfair labour practice gives more protection to the employees than 
what the LRA would have offered; and it should be noted that such disclosures under the 
LRA would typically not be an automatically unfair dismissal under the LRA. 
 
Therefore, it is only right to state that the PDA gives employees more protection against these 
sorts of dismissal if faced with them.  
 
2.5 Conclusion 
 
The protection of whistle-blowers granted by the PDA seems to be overlapping with some 
extent of protection that is granted by the LRA, however, the LRA gives more detail about 
the forms of the occupational detriment that will be prohibited. It further clears up certain 
uncertainties that employees may have if they only had the LRA at their disposal. Therefore, 
the LRA covers a broader scope. 
 
The fact that a dismissal that is in contravention of the PDA will constitute an automatically 
unfair dismissal or an unfair labour practice gives more protection to the employees than 
what the LRA would have offered and it should be noted that such disclosures under the LRA 
would typically not be an automatically unfair dismissal under the LRA. Although there is 
other available legislation to the whistle-blower, it seems that the framework that falls outside 
the PDA is wide and complex which will further complicate the decision of the whistle-
blower or potential whistle-blower regarding their protection for having blown the whistle.  
 
Therefore, it is only right to state that the PDA gives employees more protection against these 
sorts of dismissal if faced with them.  
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CHAPTER THREE 
 
AN OVERVIEW OF SOUTH AFRICAN CASE-LAW CONCERNING 
WHISTLEBLOWING 
 
3.1 General 
 
Chapter 3 sketches the legal framework that applies to whistle-blowing and illustrates that 
there is a comprehensive, if somewhat fragmented legal framework that regulates whistle-
blowing. With whistle-blowing increasing and gaining popularity, South African courts have 
found themselves dealing with matters relating to whistleblowing more and more which 
displays jurisdictional issues in relation to whistle-blowers. 
 
This section elaborates on the various jurisdictional issues that courts deal with from what 
courts consider  a protected disclosure, the established remedies as provided for by the Act by 
looking at whether the kinds of remedies afforded to the whistle-blower are necessary and 
sufficient. 
 
3.2 Communication Workers Union v Mobile Telephone Networks (Pty) Ltd71 
 
3.2.1 Facts 
 
The second applicant was employed by MTN as a supervisor in the business improvement 
unit. Until the beginning of 2003, a number of temporary staff members had been provided to 
the unit in the Gauteng office by various employment agencies. The second applicant averred 
that it is appeared to him that there were departures from previous practice, in that 
supervisors were given a list of candidates to interview with the most candidates on the list 
being supplied by an agency known as Thlalefang. He went on to raise allegations that 
Thlalefang was afforded  preferential treatment. He was advised to refer the matter to the 
business risk, however, he wrote and circulated an email to a group of people blind copying a 
number of people including chief executive officer and commercial director. It was this email 
that the second applicant averred constituted the protected disclosure. In consequence of his 
                                               
71 2003 24 ILJ 1670 (LC). 
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action, the applicant was suspended and advised that he would attend a disciplinary hearing. 
The court was faced with the issue of whether the action of the applicant qualified as a 
protected disclosure as provided for in the PDA. 
 
3.2.2 Decision of the court 
 
The court held that the applicant did not suffer an occupational detriment in terms of section 
3 of the PDA neither did he follow the procedure set out in section 1(ix) of the Act which had 
to be followed substantially in order for a disclosure to be deemed protected. Further, it was 
held that the disclosure did not qualify as a protected disclosure.  
 
3.2.3 Remarks 
 
 To reach its decision on the disclosure, the court looked at section 6 of the PDA wherein the 
disclosure is made to the employer and held that a number of requirements need to be met, 
for example, the person making the disclosure must be an employee who has reason to 
believe that the information they possess falls within the definition of a disclosures in section 
1 of the PDA. The court highlighted that although the PDA seeks to encourage a culture of 
whistleblowing, the type of protection extended to the employees by the Act is not 
conditional in that the PDA sets parameters for what constitutes protected disclosure, and that 
the purpose of the act is not to protect what amounts to mere rumour or conjecture-  
indicating that the intention of the PDA is to balance an employee’s right to free speech on a 
principal basis with the interest of the employer. With that being said, the court illustrated 
that protection can be lost if an employee fails to comply with the procedures of an 
organisations whistle-blowing policy. It further elaborates that it is important to comply with 
the procedures as set out in the act in order to be afforded protection and to further comply 
with any whistle-blower policies that the organization has made available to all employees. 
 
 
3.3 Charlton v Parliament of RS72 
 
                                               
72 2007 10 BLLR 943 (LC). 
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3.3.1 Facts 
 
The applicant was employed by the respondent as a chief financial officer on a 3-year fixed 
term contract. The applicant alleged that he was unfairly dismissed on account of having 
made a protected disclosure in terms of the PDA in relation to the improper travel benefit 
claims by members of the respondent. The respondent alleged a defence stating that the 
disclosure made by the applicant were not protected disclosures for purposes of the PDA 
because members of Parliament about whom the disclosure was made were neither employer 
of the applicant nor the employees of the respondent for the PDA. In casu, the court was 
faced with the issue of determining the following; whether the disclosure made by member of 
Parliament was a protected disclosure for purposes of the Act, and whether members of 
Parliament are employees of Parliament. 
 
3.3.2 Decision of the court 
 
The court held that there is no reason why members of Parliament would be excluded from 
the operation of the PDA. The court further held that the applicant’s disclosure was protected 
in terms section 1(1) of the PDA. 
 
3.3.3 Remarks 
 
 To determine the issue of the case, the court examined section 1 of the PDA, in particular 
paragraph (i) which is the definition of the disclosure; (ii) which is the definition of an 
employee and (iii) who is defined as an employer? To get to its conclusion regarding whether 
members of Parliament are employees of the respondent, the court held that Parliament does 
have business which is to legislate for the Republic of South Africa and that in order to fulfil 
the employee criteria as set out in the Act, such person must be assisting in carrying on or 
conducting the business of an employer and members of parliament fit into the definition of 
employee because they perform duties for Parliament being an organ of state and they are 
also entitled to and receive remuneration which is to be regarded as an award for the services 
rendered to Parliament. Therefore, due to this, it places them within the definition of 
employment in terms of the PDA. What is significant about this case is that it illustrates how 
the courts have the ability to examine closely the relevant sections of the PDA and how the 
Act can protect whistle-blowers. 
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3.4 Radebe & Another v MEC, Free State Province Department of Education73 
 
3.4.1 Facts 
 
The applicants were employed by the Free State Department of Education in the capacity of 
school management and governance department and school principal based in Welkom. In 
2005, the applicants complied a document containing allegations against the MEC 
responsible for education in the Free State. Allegations pertained to fraud, corruption and 
nepotism. The document was forwarded to various individuals. The intentions of the 
applicants was to ensure that the relevant authorities investigate the allegations. The court 
was faced with the issue of whether the disclosure was made in good faith and reasonable 
belief. 
 
3.4.2 Decision of the court 
 
The court in making its decision looked at the reason for the disclosure and held that the 
reason behind the disclosure was the general dissatisfaction of the applicants by the manner 
in which the MEC ran her portfolio and thus portrayed a complete lack of respect for her. It 
held that the decision was not protected in terms of section 9 of the PDA and proceeded to 
dismiss the application. 
 
3.4.3 Remarks 
 
The disclosure fell within the ambit of section 9 of the PDA according to the court and it 
looked at the requirements that must be fulfilled for a general disclosure. Although the PDA 
seeks to encourage employees to expose wrongdoing in the workplace, it should be  noted 
that it also incorporates mechanisms meant to safeguard the reputation and interest of 
employers and all those against whom allegations of wrongdoing are made - bearing in mind 
that the allegations might be true. The court examined the evidence and held that it was not 
possible that the applicants could have acted in good faith where there was no basis that 
existed for the allegations neither could there have been a reasonable belief that the 
                                               
73 2007 JOL 19112 (O). 
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information was substantially true. The importance of this statement by the courts displays 
that it is significant for courts to look to closely look at the evidence brought before them on 
whether the disclosure is reasonably true or made in good faith. The decision of the case 
outlines that although the Act is available in making remedies to employees who might have 
suffered occupational detriment, it is important to note that the disclosure must be made in a 
good faith and with reasonable belief that they are true. It is not the aim of the Act to protect 
disclosures that are made for revengeful or malicious purposes. Therefore, regardless of the 
fact that the applicants have evidential proof of the allegations, the Act will not protect 
whistle-blowers if their disclosures are made in bad faith and for malicious or vindictive 
reasons. 
 
3.5 H & M Ltd74 
 
3.5.1 Facts 
 
The applicant had been suspended and called to a disciplinary hearing on 12 October 2004. 
The charges she faced were including malicious intent to cause harm to the employer by 
abusing and divulging confidential information, fraudulent activities whilst holding a position 
of trust, the breach of her duty of good faith whilst in a position of trust and gross negligence. 
The applicant’s case was that the suspension and charges had originated as a result of a letter 
the applicant had sent to the shareholder and the applicant averring that the letter had 
amounted to a protected disclosure in terms of the PDA. In other words, she was alleging 
occupational detriment as a result of a protected disclosure made. 
 
3.5.2 Decision of the court 
 
Taking cognisance of the requirements as provided for in the PDA, the Commissioner found 
that only parts of the allegations that were made by the applicant qualified as protected 
disclosures. The award granted equalled four months’ remuneration. 
3.5.3 Remarks 
 
                                               
74 2005 26 ILJ 1737 (CCMA).  
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In making the decision, the Commissioner in this matter referred to both Grieve v Denel75 
and Communication Workers Union v Mobile Telephone Networks (Pty) Ltd76 indicating that 
there were certain conditions to be met with before a disclosure could be said to be protected, 
and as provided for in terms of the provisions of section 6 of the PDA. The Commissioner 
further referred to the parameters as set out by the provisions of the PDA, within which the 
whistle-blower would need to comply with in order to enjoy the protection offered, amongst 
those including the requirement that the disclosure had to be made in good faith, and may not 
be based on mere rumours or conjecture, but that the whistle-blower also needed to base his 
beliefs in respect of the disclosure on reasonable grounds regarding the substantial truth of 
the allegations. The significance of this is that the parameters as set by the PDA work as a 
guideline to restrict individuals from getting protection from the Act from merely making a 
disclosure. 
 
3.6 Grieve v Denel (Pty) Ltd77 
 
3.6.1 Facts 
 
Denel is a private company with the state as its sole shareholder and it is managed by a board 
of directors appointed by the Minister of Public Enterprise. During the time that the applicant 
was busy preparing a report for the respondent’s board concerning certain allegations of 
wrongdoing by the General Manager of one of its divisions, he was charged with misconduct, 
suspended from duty and summoned to attend a disciplinary hearing. Due to the above 
charges, the applicant then launched an urgent application to the court for an order restraining 
the company from instituting the disciplinary action against him on the basis that the 
respondent had infringed the requirement of the PDA by suspending him and charging him 
with misconduct pending a disciplinary inquiry because of the allegations he had disclosed. 
The court in casu was faced with the issue of how any employee can be afforded protection 
against occupational detriment and whether a threat of disciplinary action constituted an 
occupational detriment in terms of section 1(iv) of the PDA? 
                                               
75 2003 4 BLLR 366 (LC). 
76 2003 24 ILJ 1670 (LC). 
77 2003 4 BLLR 366 (LC). 
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3.6.2 Decision of the court 
 
The court held that because the applicant had managed to establish a link between the charges 
that were bought against him the disclosure he had made was in good faith as the information 
he presented appeared to be documented, supported and revealed a breach of legal obligation 
and possible criminal conduct which amounted to a protected disclosure in terms of section 9 
of the PDA. 
 
3.6.3 Remarks 
 
The decision of the court shows us  that the courts have the ability to fully examine how the 
PDA protects employees who in a responsibly disclose information and the type of protection 
that can be extended to the employees against reprisals for these disclosures. The court 
examined sections 3, 6 and 9 of the PDA and held that the applicant had satisfied these 
sectional requirements as the employee is protected against any kind of occupational 
detriment for having made a protected disclosure.  The type of disclosure made was made to 
the employer and made in good faith with reasonable belief that the information disclosed is 
substantially true, lastly the applicant did not make the disclosure for purposes of personal 
gain. If the employee is subject to occupational detriment like the employee in casu then 
he/she can rely upon section 3 of the PDA for protection and the remedy will be available  in 
terms of section 4 of the PDA. The significance of the case  study is that it should be noted 
that protection is indeed available to those who disclose the information in a responsible 
manner and in terms of the procedures as provided for and set out in terms of the Act making 
sure that it is made in good faith with reasonable belief that the information is substantially 
true. Further, the case is a good illustration on how courts can apply the PDA in cases where 
appropriate relief concerning occupational detriment is required on an urgent basis. 
3.7 Conclusion 
 
It is safe to say that when it comes to matters of whistle-blowing the courts approach the 
matters in a similar way and expect the whistle-blower to come before the court having 
satisfied certain requirements such as having fulfilled the requirements as out in PDA and 
having made the disclosure in the outmost good faith, if these are not satisfied the relief 
sought before the court will not be granted. It is clear that the whistle-blower’s right to attain 
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the desired relief is measured by the courts on the provision that the whistle-blower has 
satisfied the requirements as set out by the PDA. When it comes to issues of occupational 
detriment or victimization suffered by the employee, the issues are the regardless of how it is 
disguised or interpreted by the court. 
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CHAPTER FOUR 
A COMPARATIVE ANALYSIS: AN INTERNATIONAL OVERVIEW 
 
4.1 General 
 
Countries such as the United Kingdom and New Zealand, just like South Africa have adopted 
a single disclosure regime that offers protection to whistle-blowers for both the private and 
public sectors. 
 
4.2 The position of whistle-blowers in New Zealand 
 
The main legislation governing whistle-blowers in New Zealand is the Protected Disclosures 
Act 7 of 2000 (herein referred to as the “PDA 2000”), it came into force on the 1st of January 
2000. The purpose of the Act is to promote the public interest by facilitating both disclosures 
and the investigation of serious wrongdoing in or by the organisation and ensuring protection 
for the disclosing employee.78 Furthermore, according to the Office of the Ombudsman 
guide, the purpose of the PDA 2000 is to encourage people to report serious wrongdoing in 
their workplace by providing protection for employees who want to blow the whistle, this is 
applicable to both private and public sectors.79 
 
4.2.1  The Protected Disclosures Act 7 of 2000 
 
The purpose of the Act is set out in section 5 of the PDA 2000.80 According to section 5, the 
purpose is to promote the public interest by facilitating both the disclosure and investigation 
regarding matters of serious wrongdoing by or in an organisation and protecting employees 
who make disclosures regarding the serious wrongdoing in accordance with the provisions of 
the Act. 
 
4.2.2 Definition of an employee. Who qualifies as an employee? 
 
                                               
78 The Protected Disclosures Act 2000 http://www.ssc.govt.nz/node/8521 (20.10.2018). 
79 Office of the Ombudsman “Making a disclosure-blowing the whistle” http://www.ombudsman.parliament.nz/ 
whatwe-do/protecting-your-rights/protected-disclosures-whistle-blowing (20.10.2018). 
80 Act 7 of 2000. 
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According to section 3 of the Act,81 an employee is defined as following; 
 
1. a former employee; 
2. a homeworker as defined in section 5 of the Employment Relations Act 2000 (herein 
referred to as the “ERA”); 
3. a second person; 
4. a person engaged or contracted under a service contract to perform work for an 
organisation; 
5. person concerned in the management of the organisation including a member of the 
board or governing body of the organisation; 
6. a member of the armed forces in the New Zealand Defence Forces; or 
7. a volunteer in the organisation. 
 
Section 5 of the ERA defines the term “homeworker” as a person who; 
 
1. is engaged, employed, contracted by another person to perform work for that person in a 
dwelling house, excluding work on that house or its fixtures, fitting or furniture; and 
2. is in substance employed or engaged even in circumstances in which the contract between 
that of a vendor and purchaser. 
 
The Act does not seem to be providing a definition of the term “employer” or who an 
employer may be in terms of the provisions of the Act, however, section 5 of the ERA 
defines  the term “employer” as a person employing any employee or employees and includes 
a person engaging or employing a homeworker. 
 
4.2.3 Protected disclosure. What qualifies as a protected disclosure? 
 
Section 6 of the PDA 2000 defines which disclosures may qualify as a protected disclosure. 
In order to make a disclosure, you must be an employee of the organisation that you are 
making a disclosure about. Section 6(1) of the Act provides states that an employee may 
disclose information in accordance with this Act if; 
 
                                               
81 Protected Disclosures Act 7 of 2000. 
Comment [MS2]: Should it be 
repeated as per definition? 
Comment [MBB(SS3]: Can remove 
this, grammatically does make sense 
Comment [MBB(SS4]:  
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1. information pertains to serious wrongdoing in or by that organisation; 
2. the concerned employee believes on reasonable grounds that the information is true or 
likely true; 
3. the employee wishes to disclose the information in order for allegations to be 
investigated; and  
4. the employee wants the disclosure to be protected. 
 
Any disclosure made in terms of section 6 enjoys protection,82 however, there are exclusions 
from the protection, and the exclusions do not enjoy protection as protected disclosures in 
terms of the provisions of the Act. These disclosures are disclosures that are false allegations 
as provided for in terms of section 20 of PDA 2000 and disclosures of information subject to 
legal professional privilege as provided for by the provisions of section 22 of the PDA 2000. 
Furthermore, it should be noted that no protection is offered in respect of disclosures that are 
made mistakenly and are not based on a reasonable belief that was made in good faith or 
maliciously. 
 
The PDA 2000 refers to investigating  “serious wrongdoing” in or by an organisation as its 
purpose. Section 3 of the Act, defines what constitutes  “serious wrongdoing”, it defines it to 
be as follows; 
 
1. the unlawful, corrupt or irregular use of either the funds or resources of an 
organisation in the public sphere; 
2. an act or omission or type of conduct which entails a serious risk to the maintenance 
of the law; and 
3. an act or omission or type of conduct which amounts to an offence, an act or omission 
or type of conduct perpetrated by a public official and which amounts to oppressive, 
improperly discriminatory gross mismanagement. 
 
 
The act prohibits victimization, therefore victimization is dealt with in terms of the provisions 
of section 66(1)(a) of the Act.83 According to section 66(1)(a), it is unlawful for any person to 
treat another less favourably on the ground that the person, a relative or associate of that 
                                               
82 Act 7 of 2000. 
83 Protected Disclosures Act 7 of 2000. 
Comment [MS5]: Think about 
changing to “as follows” 
Comment [MBB(SS6]: As follows 
sounds better 
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person; 
 
1. intends to make a protected disclosure; or 
2. has made a protected disclosure or has encouraged another to make a protected 
disclosure; or 
3. has given information or evidence in respect of the investigation of a protected 
disclosure made; or 
4. has refused to act in a manner that contravenes the PDA 2000; or 
5. has otherwise done anything whether under or reference to the Act. 
 
4.2.4 Types of disclosures made 
 
4.2.4.1 Internal Procedures 
 
The most important thing before making a disclosure is to find out whether the organisation 
you employed in has any internal procedures for making a protected disclosure. 
 
Section 3 of the PDA 2000 requires that public sector organisations establish internal 
procedures for receiving and dealing with information about serious wrongdoing. In terms of 
section 7 provisions, an employee must disclose information in the manner provided for by 
the internal procedures that have been established and published in the relevant organisation 
for receiving and dealing with information about alleged serious wrongdoing. 
 
4.2.4.2 Disclosure to the Head of your organisation 
 
The provisions of section 8, provide for disclosures made to your head of your organisation. 
According to this section, an employee can make a disclosure to the head  of his or her 
organisation if; 
 
1. there are no established and published procedures for receiving and dealing with 
information about serious wrongdoing; 
2. the employee making the disclosure believes that on reasonable grounds, the person to 
whom the serious wrongdoing is to be reported is or may be involved in the alleged 
serious wrongdoing; or 
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3. the alleged employee disclosing on a reasonable grounds believes that the person to 
whom the wrongdoing should be reported in accordance with the relevant internal 
procedures is related to or associated with the person who is believed to be involved 
in the serious wrongdoing and as such is the appropriate person to who the disclosure 
should be made. 
 
4.2.4.3 Disclosure to the appropriate authority 
 
In accordance with the provisions of section 9, an employee can make a disclosure to  
appropriate authority if the employee making the disclosure on reasonable grounds believes 
that; 
 
1. the head of the organisation is or may be involved in the serious wrongdoing: or 
2. it is justified because of the urgency of the matter to which the disclosure relates or 
other exceptional circumstances; or 
3. a disclosure has already been made to the organisation but there’s been no action or 
recommended action within 20 working days. 
 
4.2.4.4 Disclosure to a Minister or Ombudsman 
 
According to section 10,  disclosure of information may be made to the Minister of the 
Crown or an Ombudsman if: 
 
Substantially the same disclosure in accordance with your organisation’s internal procedures 
or to the head of your organisation or to an appropriate authority; and whom the disclosure 
was made if; 
 
1. has decided not to investigate the matter; or 
2. has decided to investigate but has not made progress with the investigation within a 
reasonable period of time; or 
3. has investigated but not taken or recommended action. 
It should, however, be noted that although a disclosure can be made to the Ombudsman in 
terms of section 10 and in respect of a private sector, the Ombudsman’s options for dealing 
with that disclosure are restricted to referring it to the appropriate authority, the Ombudsman 
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cannot investigate the conduct of a private sector organisation.84 
 
4.2.5 Legal consequences and protection offered under the Protected Disclosures Act 7 of 
2000. 
 
Protection of whistle-blowers under the PDA 2000, is offered under the provisions of section 
17 and 18 of the Act, the protection is available to both primary and secondary whistle-
blowers. The available protection under the Act is: Personal grievance proceedings against 
retaliatory action by employer; immunity from criminal and civil proceedings and 
confidentiality. 
 
4.2.5.1 Personal Grievance 
 
In terms of section 17(1) of the PDA 2000, should an employee make a protected disclosure 
and claims to have suffered retaliatory action from his or her employer. If the retaliation 
action consists of or includes dismissal then the employee may have personal grievance as 
provided for in terms of section 103(1) (a) of the ERA. Further, should the retaliation action 
consist of any action other than dismissal or such in addition to dismissal, that employee may 
have personal grievance as provided for in the provisions of section 103(1)(b) of the Act.85 
However, it should be noted that the provisions of section 17(1) of the PDA 2000,86 are only 
applicable to “employees” as defined in terms of Act.87 
 
The remedies available to the dismissed whistle-blowers are provided for in terms of section 
123 of the ERA, dismissed whistle-blower may be awarded the following: 
 
1. reinstatement in either his previous position or his placement in another position 
which is less advantageous than that he was is when he was dismissed.88 
2. reimbursement of an amount equal to the whole or part of any wages or other money 
lost by the employee as a result of the personal grievance.89 
                                               
84 See n 72 5. 
85 Employment Relations Act 2000. 
86 See n 76 above. 
87 S 17 (2) of the PDA 2000. 
88 S 121 of the Employment Relations Act 2000. 
89 S 123 (1)(b) of the Employment Relations Act 2000. 
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4.2.5.2 Immunity from Criminal and Civil proceedings 
 
The immunity of a primary and secondary whistle-blower from criminal and civil 
proceedings are provided for in terms of  section 18 of PDA 2000. It includes disciplinary 
proceedings by reason of having made the protected disclosure or having referred the relevant 
information to the appropriate authority. This is applicable notwithstanding any prohibition or 
restriction on disclosure of information. 
 
4.2.5.3 Confidentiality 
 
The provisions of section 19 of the PDA 2000, provide for the protection of the identity of a 
whistle-blower. The person to whom the protected disclosure is made or whom the protected 
disclosure is referred is enjoined to use his “best endeavours” in dealing with the matter, not 
disclose any information that might identify the whistle-blower unless one of the exceptions 
in the Act applies. These exceptions are if you consent to the disclosure, or if the disclosure is 
essential;90 
 
1. to the effective investigation to the allegations; 
2. to prevent serious risk to public health or safety or the environment; 
3. to comply with the principles of natural justice. 
 
In conclusion, the PDA 2000 serves as the main piece of legislation that provides protection 
of whistle-blowers in New Zealand. Its purpose is facilitating the disclosure and investigate 
serious wrongdoing within the organisation or by the organisation and protect the whistle 
blowing. Unlike the South African Protected Disclosure Act,91 the PDA 2000 protection to 
whistle-blowers is extended by not limited to employees. 
 
The protection to whistle-blowers is offered in section 17 to 19 of the PDA 2000 and are 
categorised in three categories namely personal grievance, immunity from criminal and civil 
procedures and confidentiality. 
 
                                               
90 S 19 (1)(a)(i)-(iii) of the PDA 2000. 
91 Act 26 of 2000. 
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4.3 The position of whistle-blowers in the United Kingdom 
 
The United Kingdom, just like the United States, legislation to protect whistle-blowers was 
enacted in woke of well-publicized scandals and disasters that occurred in the 1980s and 
early 1990s.92 
 
The main legislation that regulates whistle-blowing in the United Kingdom is the Public 
Interest Disclosure Act of 1998 (hereinafter referred to as “PIDA”). This act became effective 
on the 2nd of July 1999 as an amendment to the Employment Rights Act of 1996 (hereinafter 
referred to as the “Employment Rights Act”). The PIDA protects whistle-blowers as it 
prohibits the employers from firing the whistle-blower acting in good faith. The requirement 
in the whistle-blower laws is the fact that the reporting is to be testified in good faith.93 The 
PIDA covers for both public and private sectors (excluding police officers) and provides that 
“a worker has a right not to be subjected to any detriment by any act, or any deliberate failure 
to act, done on the ground that the worker has made a protected disclosure”.94 
 
4.3.1 Purpose of the PIDA Act 1998  
 
The preamble of the PIDA provides for the Act. According to the preamble, the purpose is to 
protect the people who make certain disclosures of information in the public interest,  to 
allow such individuals to bring action in respect of victimization and for related purposes. 
 
4.3.2 What is a protected disclosure? 
 
Section 43A of the PIDA provides that a protected disclosure is a qualifying disclosure as 
defined in terms of section 43B of the PIDA, which is made by the worker as provided for in 
terms of section 43C-H of the PIDA. 
 
According to the provisions of section 43A a qualifying disclosure means; a disclosure of 
information which in the reasonable belief of the worker making the disclosure tends to show 
                                               
92 Kaplan “The international emergence of legal protection for whistle-blowers” 2001 The Journal of Public 
Inquiry 39. 
93 Saha “Whistle-blowing in the United Kingdom” 4 https://papers.ssrn.com/so13/papers.cfm?abstract 
(21.10.2018) 
94 Kaplan (n 92) 39. 
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one or more of the following has taken place, will take place or is taking place; 
 
1. a criminal offense; 
2. that a person is likely to fail to comply with any legal obligation to which he is 
subject; 
3. that a miscarriage of justice has occurred; 
4. that the health, safety of an individual is endangered;  
5. that the environment is endangered; and  
6. that the information tending to show any matter falling within of the aforementioned 
is deliberately being concealed.95 
 
In order for a disclosure to qualify as a qualifying disclosure according to the provisions of 
section 43C of the PIDA, such will qualify if the worker: 
 
1. makes the closure in good faith; 
2. to his employer; or 
3. in circumstances in which the employee believes reasonably that the relevant failure 
relates either solely or mainly to; 
a) a person other than his employer; or 
b) to any issue or matter for which a person other than his employer bears a legal 
burden to that person. 
 
As mentioned above, it is clear that for a disclosure to be protected under the PIDA, it should 
either comply with the provisions of section 43A or section 43C of the PIDA. If it complies 
with the provisions it will then fall under a qualifying protected disclosure and therefore be 
protected under the PIDA. 
 
4.3.2.1 Qualifying disclosures. To whom can a qualifying disclosure be made to? 
 
The provisions section 43C-F of the PIDA specify to whom qualifying disclosures may be 
made to and include the following. The disclosures made to the following are protected; 
 
                                               
95 S 43B (1) (a)-(f) of the Public Interest Disclosures Act of 1998. 
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1. to a legal adviser; 
2. to a minister of the crown; 
3. disclosure to a prescribed person; and 
4. other disclosures. 
 
4.3.3 Remedies as provided for by the PIDA 
 
According to the provisions of the PIDA, a worker has the right not to be subjected to the 
detriment by an act or deliberate omission by the employer and which is imposed as a result 
of having made a protected disclosure.96 
 
4.3.3.1 Presentation of a complaint to the employment tribunal and related remedies 
 
If a worker is subjected to the detriment in contravention of section 47B of the PIDA, he/she 
may present a complaint to an employment tribunal that he/she has been subjected to such 
detriment.97 If the tribunal finds that such relevant complainant is founded, the tribunal has to 
make a declaration to that effect and it may thereafter make an award for compensation 
which is to be paid by the employer to the complainant in respect of the act or omission to 
which the complainant relates. 
 
The award of compensation is subject to sections 49(5A) and (6) of the Employment Act and 
the amount of the compensation shall be as the tribunal sets it and takes into consideration the 
matter that is to be both just and equitable in the circumstances by taking into account the 
infringement to which the complainant relates and any loss that is attributable to the relevant 
act or omission.98 
In order to determine or consider the compensation that has to be awarded, the following will 
have to be considered: 
 
1. Any expense that has been reasonably incurred by the complainant as a consequence 
                                               
96 S 47B (1) of the PIDA. This section has the same similarities as the provision of section 3 of the PDA which 
says that an employee may not be subjected to an occupational detriment as a result of having made a 
protected disclosure as provided for by the PDA. 
97 Section 49(1A) of the Employment Rights Act. 
98 S 49(1) of the Employment Rights Act. 
 41 
 
of the act on a question.99 
2. The loss of any benefit which may reasonably be expected to have had it if were not 
for the act or omission in question having been penetrated.100 
 
4.3.3.2 Unfair dismissal 
 
The provisions of the PIDA provide for the insertion of section 103A into the Employment 
Rights Act, pertaining to protected disclosures and providing that an employee who has been 
dismissed shall be regarded as having been unfairly dismissed for the purposes of the relevant 
part of the Employment Rights Act if the reason or more than one reason or the principal 
reason for the said dismissal is that the employee had made a protected disclosure.101 
 
4.3.3.3 Redundancy 
 
In terms of the provisions of section 6 of the PIDA, section 6A has been inserted under 
section 105(6) of the Employment Rights Act, pertaining to protected disclosures and 
providing that if the reason or more than one or more of the reasons or the principal reason 
for which an employee has been selected for redundancy was that the employee had made a 
protected disclosure, such dismissal may be regarded as an unfair dismissal. 
 
4.3.4 Unfair dismissal as provided for in terms of the Employment Rights Act 
 
In terms of section 94(1) of the Employment Rights Act, an employee has the right not to be 
dismissed unfairly by his employer. 
 
4.3.4.1 Remedies for unfair dismissal 
 
The first remedy that is provided to the complainant is that the complainant may be presented 
to an employment tribunal against the employer by an employee alleging unfair dismissal.102 
 
                                               
99 S 49(3) (a) of the Employment Right Act. 
100 S 49(3) (b) of the Employment Rights Act. 
101This section of the PIDA is comparable to the provision of s 4(2)(a) of the PDA, which states that should an   
employee be dismissed because of having made a protected dismissal, that dismissal is deemed to have been 
an automatically unfair dismissal. 
102 S 111(1) of the Employment Rights Act. 
 42 
 
Orders and compensation form part of the remedies for unfair dismissal. Therefore, should an 
employment tribunal find that a complainant lodged in terms of section 111103 is well-
founded the tribunal shall explain to complainant what kind of orders may be made and ask 
whether he/she whether he/she wishes for the tribunal to make such orders. The orders that 
may be made by the tribunal in terms of section 113104 are as following: order for 
reinstatement of the employee in accordance to section 114 of the Employment Rights Act.105 
 
If an order is not made in terms of section 113,106 the tribunal shall make an award for 
compensation for unfair dismissal which the award will be calculated in accordance with the 
provision of section 118 of the Employment Rights Act, to be paid by the employer to the 
employee. The provisions of section 118 provide for compensation and in terms of which, in 
circumstances in which an employment tribunal makes an award for compensation for an 
unfair dismissal under section 112(4) or section 117(3)(a),107 the award may consist of the 
following; a basic award and compensatory award. 
 
4.3.5 The PIDA and the PDA 
 
In respect of the protection of whistle-blowers, there are many similarities between the two 
acts, the similarities in respect to the PIDA and the PDA are hard to miss. 
 
The PIDA requires a qualifying (protected) disclosure to be made in good faith, as similar 
with the PDA, except when it is made to a legal advisor, to an employer or in circumstances 
in which the whistle-blowing employee reasonably believes that the relevant failure relates to 
a person other than his employer or to an issue or a matter for which a person other than his 
employer bears the legal burden. 
 
The remedies in respect of unfair dismissal including orders of reinstatement, re-engagement 
compensation and interim relief are provided for in Chapter 11 of the Employment Rights 
                                               
103 The Employment Rights Act. 
104 See n 96 above. 
105 S 113(a) of the Employment Rights Act. This section describes an order for reinstatement and describes it as 
an order that the employer shall treat the complainant in all respect as if he had not been dismissed at all. 
106 See n 98 above. 
107 S 117(3)(a) of the Employment Rights Act: if an order is made under s 113 but the complainant is not 
reinstated or re-engaged in accordance with the order, the tribunal shall make an order for an award of 
compensation for unfair dismissal. 
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Act are similar to that of the PDA. 
 
In conclusion, the main purpose of the PIDA is captured in the Preamble of the Act as being 
to protect the people who make certain disclosures of information in the public interest in 
order to allow for such individual to bring action in respect of victimization. 
 
However, the PIDA emphasis that in order for a disclosure to qualify it must be made in good 
faith is questionable because it plays a greater role than it should. It would be rather better if 
the good faith element would be relevant in circumstances where the allegations made were 
totally unsubstantiated and distressing and malicious in nature, rather the PIDA should place 
emphasis on whether or not there is some sort of truth on the allegations made. By placing 
emphasis on this it will give the employer or the party the disclosure is being made to a form 
of basis to start with. 
 
4.4 Conclusion 
 
In conclusion, looking at the comparative survey between New Zealand and the United 
Kingdom, it is without a doubt that the international community has begun to implement and 
adopt a variety of whistleblowing laws and procedures for protecting and encouraging those 
who speak out. The international community has better put mechanisms in place that ensure 
that the whistle-blower does not fall victim, suffer detriment or unfair dismissal for having 
blown the whistle. Further, South Africa like the PDA 2000 can extend the protection of 
whistle-blowers to include contractors and not limit it only to the employer. It can also 
implement the “confidentiality” tool as provided for by  New Zealand’s PDA 2000, the 
benefit of this is that the individual who wishes to blow the whistle can finally blow the 
whistle knowing that their identity is protected and they will not suffer any form of 
victimization for having blown the whistle. 
CHAPTER FIVE 
CONCLUSION AND RECOMMENDATIONS 
 
5.1 Conclusion 
 
In South Africa, the Protected Disclosures Act sets out a clear and simple framework to 
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promote responsible whistleblowing by reassuring workers that remain quiet about perceived 
malpractice is not an only safe option and is aimed at safeguarding the employee who raises 
the concern. The Act was enacted to attempt to combat corruption and crime into the 
workplace, however, the question remains on whether the PDA has succeeded in creating a 
culture of whistleblowing. 
 
With regards to this dissertation, it is clear that although there’s legislation put in place as a 
measure of protection to the whistle-blower, the employees are still hesitant in making a 
disclosure despite it being protected because not only do they suffer occupational detriment, 
the whistle-blower can suffer psychological harm when disclosing information that is 
relevant by trying to bring about an end to the wrongdoings of the organizations. The issue of 
good faith and reasonable belief as the requirements of a protected disclosure leave a 
loophole within the act and therefore making a grey area of the law. 
 
Looking at the fact that the government is willing to improve on the existing Protected 
Disclosure Act serves as proof that the government is serious in its commitment to tackling 
corruption without exposing those who bring this to the attention of the authorities to too 
much risk.108 
 
The proposed amendments to the Act aim to ensure that the protection offered by the PDA is 
extended to a wider group of persons. The South African Law Reform Commission made 
several recommendations as follows: 
  
1. That currently the PDA refers to the relationship between employer and employee(s) 
and people like pensioners, contractors or members of the public who may witness 
acts of corruption that require whistleblowing are not protected, it therefore suggests 
that the Act extend  to include independent contractors, consultants, agents and other 
such workers. 
2. Further, the list of forms of victimization should be left open-ended to allow 
additional forms bearing in mind that any form of victimization suffered by the 
whistle-blower will have to be shown to be related to any act of whistleblowing.109 
                                               
108 Auriacombe “Whistleblowing and the law in South Africa” 2005 Politeia 223. 
109 South African Law Reform Commission Protected Disclosures Project 123 (2004). 
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Further, the Open Democracy Centre also made proposals and proposed the following: 
 
1. That as many people as possible in the world should be able to benefit from the 
protection of the Protected Disclosures Act. 
2. The definition of employee should include volunteers and lastly, occupational 
detriment should include the words “includes but is not limited to” to make sure that 
any form of detriment is included. 
 
From the above it seems clear that the Protected Disclosure Act does not make enough 
provision for the protection of whistle-blowers, however with the above recommendations in 
mind hopefully the problem of whistle-blowers can be prevented. If the above 
recommendations for the amendments to the PDA are considered, with this in place together 
with the organisations implementing their policies, it would be safe to say that there would be 
a way forward in preventing the issues regarding whistle-blowers facing victimization. 
Furthermore, the legislature can include a section that offers protection to the whistle-blower 
who suffers psychological harm  regardless of the fact that the disclosure were found to be 
protected and some sort of justice was done. The type of harm suffered by the whistle-blower 
is significant, therefore, extending the Act to including protection  against this will not only 
offer freedom for whistle-blowers to disclose more frequently but it will give them some sort 
if security and assurance that they are fully protected. 
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